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Fundamental barriers to equity & best
outcomes for Indian children and families
in child welfare 

PROBLEMS
1) Lack of preferred placement homes for
Indian children
2) Tribes are often the only party in ICWA
cases without publicly funded legal
representation
3) Indian children continue to be
disproportionately represented in child
welfare and delinquency systems, but
there is poor data to prove it  

POTENTIAL SOLUTIONS
1) Fund tribal capacity building to
increase tribally approved homes
2) Publicly fund tribal legal
representation
3) Strengthen data collection
methodology and availability



Unique History & 
 Challenges for
Tribes in California



Entry into California foster care per 1000 kids

 2019 2020

White 2.5 2.1

Native 9.4 8.8

All Groups 3.2 2.6

* Data available through the California Child Welfare Indicators Project. Available at: https://ccwip.berkeley.edu/. 







Because we know
meaningful ICWA
compliance in state child
welfare + stronger tribal
child welfare systems
work! 





PI
TC

H 
DE

CK
 V

 1
.0

Problem 1  

Lack of preferred
placement homes
for Indian children

 



Concept: Fund tribal capacity
building to increase tribally
approved homes

Structure for implementation 

Cost/Resources

Legislation

Solution 1
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Problem 2  

Tribes are often the
only party in ICWA
cases without publicly
funded legal
representation

 



ICWA changes the rules in removing
tribal children, it is a remedial statute
TO FIX PAST WRONGS & PREVENT REPEAT.

But there is a flaw in ICWA & policy that
stops progress
ICWA DOES NOT PROVIDE FOR TRIBAL
REPRESENTATION

In 1978 they didn't think of this problem
BUT NOW WE MUST

ICWA is now the Gold Standard in child
welfare policy
PART OF ICWA APPLY TO ALL DEPENDENTSThe History is the

Starting Point



Concept: Publicly fund tribal legal
representation

Structure for implementation 

Cost/Resources

Legislation 

Solution 2



1.9 Billion
Tribal child welfare outcomes remain as bad today
 as in 1978.  They will not improve without equity
 in the courtroom.

1.9 Billion

1.9 Billion
With legal counsel in ICWA cases we achieve 
better outcomes, protect ICWA & strengthen 
tribal sovereignty

TRIBES DON'T HAVE COUNSEL IN ICWA CASES

BAD CASES AFFECT ALL TRIBES & OTHERS

EVERY TRIBE, EVERY CHILD, EVERY CASE 

Problem
 
Consequence

Solution 

When a tribe does not have legal counsel, courts
often makes bad decisions, affecting all tribes, 
tribal children and the state.  



In 2018, CA spent $5
billion on child welfare 

Of that, $2.7 billion
came from the federal
government

This is the funding
stream that pays child
welfare attorneys, 
 BUT tribes are
excluded 



1.9 Billion
California has the highest number of ICWA 
appeals as a state in the whole country.

1.9 Billion

1.9 Billion

The Problem:
A bit more
detail on
appeals With legal counsel in the courtroom on ICWA 

cases, we will lower the risk of appeals

EACH APPEAL IS A RISK

BAD CASES AFFECT ALL TRIBES

EVERY TRIBE, EVERY CHILD, EVERY CASE 

2021, nationally, 228 ICWA appeals from state 
courts to federal courts.  152 were from California,
over 2x than the rest of country combined.



Hundreds of hours of consultation and
training
STILL COMPLIANCE WITH ICWA FAILS

Transfer to tribal courts
PL280, LACK OF RESOURCES, LEGAL
IMPOSSIBILITY 

Individual tribal intergovernmental
agreements (ICWA, 4E) for child welfare
STILL WAITING...

1000's of pages of ICWA Guides,
Handbooks, Desk References
STILL TRIBES ARE NOT HEARD

The Solution: 
What we have
already tried and
has not worked 



This new baseline study shows data on what does
work.  For example, when a tribe is present at the
first hearing, a child's days spent in care before
returning home decrease by 221 days!

 

Meaningful ICWA compliance makes a
difference for Indian children and families



ACF POLICY MANUAL EXCERPT:



PI
TC

H 
DE

CK
 V

 1
.0

Answer: Can Tribes use federal
Title IV-E funds to pay tribal
attorneys in child welfare cases? 

YES!

 

  

.
 

There are already policy changes
underway to allow tribes to
receive federal and state funds
for legal counsel. More support is
needed.
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Problem 3  

Indian children
continue to be
disproportionately
represented in child
welfare and
delinquency systems,
but there is poor data
to prove it 

 



Concept: Strengthen data collection
methodology and availability

Structure for implementation 

Cost/Resources

Policy changes/Legislation

Solution 3



1.9 Billion

1.9 Billion

1.9 Billion

Takeaways
When a tribe does not have legal counsel, courts often make bad
decisions, affecting all tribes, tribal children and the state. With legal
counsel in ICWA cases, we achieve better outcomes, protect ICWA &
strengthen tribal sovereignty. Public funding in parity with other
ICWA parties should be made available.

IN SUMMARY

Kinship care and ICWA preferred placements result in better
outcomes for children. Funding and resources are needed to support
tribes to approve their own placement homes and build capacity of
tribal child welfare systems - especially in PL 280 states like CA.

Data collection methodologies are faulty for capturing complex
identities and data on Native children is rarely accessible. Data
collection that accounts for small population sizes and persons of
multiple races and citizenship is needed + when governments collect
data from tribes or on Native people, it should be shared back with
the community.


